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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI.

                                            

                                        GR 1788 OF 2016

       U/S 447/323/34 I.P.C.

STATE OF ASSAM....................................................PROSECUTION SIDE.

      -Versus-

SRI HOREKRISHNA DAS

SRI JAGODISH DAS 

SRI BIJOY DAS

SRI ABASHA DAS.........................................................DEFENCE SIDE.

PRESENT:- SMTI JUMA SINHA, AJS

Addl. Chief Judicial Magistrate,

Dhubri.

COUNSELS:

FOR the Prosecution:-SRI. DIBAKAR GHOSH Ld. A.P.P.

FOR the Defence:-SRI Y. A. BEPARI, Ld. Counsel.

                

EVIDENCE recorded on:-09.08.18, 13.03.19, 24.04.19, 03.07.19 & 

       22.08.19.

STATEMENT DEFENCE recorded on:-16.09.19

ARGUMENT heard on:–01.02.20.

JUDGMENT delivered on:–14.02.20.

                                                  

   J U D G M E N T

1. THE PROSECUTION STORY as unfolded by the ejahar filed by

informant Smti Radhika Das stating that on 08-05-16 at about 12 PM,

the  accused  persons  started  making  house  on  her  possessed  land

whereby she raised objection and the accused persons stopped their

work. On 09-05-16 at about 3.30 PM the accused persons armed with

dao, kuthar, khonta, bamboo stick and dagger entered into her land

and tried to make tin house by erecting bamboo post. When she raised

objection  then  accused  persons  abused  her  in  filthy  language  and
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dragged  her  by  her  hair  and  assaulted  her  with  the  bamboo  stick

causing injuries over several parts of her body. Accused persons also

torn her blouse. Hearing her hue and cry, her husband Sri Manik Das

and others namely Sri Bikash Das and Sri Kerkeru came to save her but

the accused persons also assaulted them. When village people came

forward, the accused persons left threatening to burn her property. In

the fight she lost one of gold earring. The accused persons had kept

her house surrounded with lathi dagger. Hence she filed this case.

2. On  receipt  of  FIR,  Golakganj  P.S  Case  No.  365/16  U/S

294/341/325/354-B/506/34 I.P.C. was registered and investigated into.

Subsequently  charge  sheet  was  filed  u/s  341/294/323/506/34 IPC

against the accused persons.

3. After receipt of Charge-sheet cognizance was taken against the

charge sheeted accused persons under above-mentioned sections and

then  after  compliance  with  S.207  Cr.P.C  and  on  appearance  of  the

accused persons and on hearing ld. Counsels for both sides, particulars

of offence u/s 447/323/34 I.P.C were read and explained to the accused

persons to which they pleaded not guilty and claimed to be tried. 

4.                                Points for Determination

I. Whether the accused persons on 09.05.16 at about 3.30

PM at Bishkhowa Part-IV under Golakganj P.S in furtherance of

their  common  intention  entered  the  land  in  possession  of

informant with intent to commit an offence or to intimidate or

annoy  the  informant  and  thereby  committed  an  offence

punishable u/s 447/34 of IPC?

ii. Whether  the accused persons on same date,  time and

place  in  furtherance  of  their  common  intention  voluntarily

caused hurt to Smti Radhika Das, Sri Manik Das, Sri Bikash Das

and  Sri  Arjun  Das  and  thereby  committed  an  offence

punishable u/s 323/34 of IPC? 
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5. To  bring  home the  charge  the  Prosecution  side  examined  10

witnesses and then statement of accused persons were recorded u/s

313 Cr.P.C where defence took the plea of complete denial and later,

denied to adduce evidence as reflected from order dated 13.11.19.

6. Heard ld. Counsels for both sides. Perused evidence on record.

My decisions with reasons on the above framed points are as follows:-

                 DISCUSSION, DECISION AND REASONS THEREON

7. On perusal  of  evidence on record it  is  found that PW1 is the

informant;  PW2,  PW3  &  PW4  are  independent  witnesses;  PW5  is

nephew of PW1; PW6 is also nephew of PW1; PW7 is the husband of

PW1; PW8 is I.O; PW9 & PW10 are M.Os. 

 Here PW1 Smti  Radhika Das deposed that in 2016 at about

3.30 PM accused persons came to her house and after breaking her

house when they tried to make their house she restrained. Then the

accused persons assaulted her causing injury on her head.  Accused

persons torn her clothes pulling it. Thereafter, she went to Golakganj

Hospital  and  took  treatment.  Thereafter,  she  lodged  this  case  at

Golakganj Police station. In cross-examination she mainly stated that

accused side also lodged a case with regard to same incident, where

her husband and nephew Sri Bikash Das are accused. She denied that

she  did  not  state  before  the  Police  which  she  stated  in  her

examination-in-chief. She denied that they assaulted accused persons

and they lodged this case falsely to be saved from cross-case. 

PW2 Sri Pabitra Ray deposed that he knows the informant. He

also knows the accused-persons. About 2/ 2 ½ years back at about 2/3

when he was going towards market Sri Abosha Das came and broke the

house of PW1. Thereafter,  they forcefully wanted to construct house

and assaulted PW1 and PW7. In cross-examination he mainly stated

that his house is situated less than half KM away from the place of

occurrence. Dispute is there between both sides with regard to land.

Both sides claim that land as their own. He does not know in whose

name the disputed land is recorded. He denied to have not stated to
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Police that Abosha broke the house of  PW1. Over the disputed land

accused side also made house and PW1 came and raised objection. 

PW3 Sri Anup Barman deposed that he knows the informant

and the accused persons of this case. The incident took place in the

year  2016  and  at  about  3/3.30  PM  and  that  time  fight  took  place

between  both  sides  with  regard  to  land.  In  cross-examination he

mainly stated that there is dispute between both sides with regard to

land. Accused persons made house on that land and informant side

raised  objection.  He  does  not  know  in  whose  name  the  land  is

recorded. 

PW4 Sri Dulal Barman deposed that he knows the informant

and the accused persons. The incident took place around 2/ 2 ½ years

ago at about 2/ 3 PM. At that time informant made a house whereby

accused persons tried to destroy that  house and then dispute took

place  between  both  sides.  In  cross-examination he  mainly  stated

that his house is situated after 4/5 houses from place of occurrence.

There  is  dispute  between  both  sides  with  regard  to  land.  Accused

persons made house on the disputed land whereby informant raised

objection and then dispute took place. He denied to have not stated to

Police that PW1 had house at place of occurrence which Sri  Abosha

broke. He denied that accused persons did not break the house of PW1.

PW5 Bikash Das deposed that he knows the informant. He also

knows the accused persons. About 3 years back at about 3 PM accused

Sri Abosha Das and other accused went to their possessed land and

were making house. Then PW1 resisted. Hearing hue and cry in that

place he, his elder brother Sri Arjun Das and Sri Manik Das went to the

place of occurrence. They saw that accused persons were assaulting

PW1 by  pulling  her  clothes.  When they  went,  accused-persons  also

assaulted them. In the result her brother had scratch on his hand and

his uncle head injury on his head. Nothing happened to him. His aunt's

wearing lothes were torn and he sustained scratch on her back. Injured

were taken to hospital for medical treatment. In  cross-examination

he mainly stated that accused persons also lodged a case against them

with  regard  to  same incident  which  is  pending.  Dispute  took  place
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between the both sides with regard to possession of land. Both sides

claim the land as their own. This incident took place when they went

there and raised objection.   Accused persons  came to  the place of

occurrence earlier. Their house and the house of accused persons are

adjacent to the disputed land. He denied that he did not state to Police

that  incidents  that  informant  went  to  restrain  the  accused persons,

they  hearing  hue  and  cry  going  there,  tearing  off  the  clothes  of

informant by pulling her and assaulting them. He denied that he did

not state to Police that informant sustained injuries over her back and

other parts of her body. He denied that he did not state to Police that

his elder brother sustained injury on his hand and his uncle sustained

injury  on  his  head.  He  denied  that  on  the  day of  incident  accused

persons  were  working  on  their  own  land  and  they  went  there  and

assaulted the accused persons and therefore, accused-persons lodged

case against them and to save themselves, after making plan, his aunt

lodged this false case. 

PW6 Sri Arjun Das deposed that he knows the informant and

the accused-persons. Informant is his aunty. The incident took place

around one year ago. He came and heard that some dispute took place

(Ld.  Predecessor  recorded that  this  witness  appeared  to  have  been

under influence of opium). In cross-examination he stated that there

was dispute with regard to land. 

PW7 Sri  Manik Das deposed that  informant  is  his  wife.  He

knows the accused persons. About 3 years back at 3.30 PM. On that

day, accused persons armed with dao, kodal entered into their land.

Broke down their house. When his wife went to restrain, Sri Krishna Das

pulled  her  hair  and  remaining  accused-persons  assaulted.  He  after

returning from work saw that there was hue and cry. When he went, he

was also assaulted. Sri Horekrishna Ray punched him on his right eye.

When he was walking, he saw pot-hole on the road. They tear of the

clothes  of  informant.  Medical  treatment  was  taken  at  Golakganj.

Informant lodged the case.  In  cross-examination he mainly stated

that accused persons also lodged a case against them with regard to

same  incident.  Both  sides  claim  the  land.  He  submitted  land
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documents (xerox copies). On that day, he was working in the house of

Sri Santosh. Accused-persons say that they purchased the land from

his brother Sri Santanu Das. At the time of incident, his brother was

alive.  When  accused  persons  were  working  on  that  land  incident

whereby occurrence took place at the time of restraining. He denied

that when accused-person were working on their own land, they armed

with  weapons  restrained  the  accused  persons  and  injured  by

assaulting. He denied that this case is failed falsely for being saved

from cross case.  

From the above evidence it  is  found that  admittedly  there  is

dispute over the land of place of occurrence between the parties where

both parties claim it to be theirs. Though PW1 in her evidence stated

that accused persons entered her land and destroyed her house and

then started constructing their house but in FIR she did not say that

she had house at place of occurrence which was damaged by accused

persons,  which  raises  doubt.  Independent  witness  PW2  and  PW4

though stated that accused broke the house of PW1 but same was not

stated to Police as confirmed by I.O. No other nearby witness supported

the plea of PW1 that she had house at place of occurrence or that she

was in  its  possession at  the time of  incident.  Hence,  application of

S.447/34 IPC is found doubtful in the present case. 

PW1 however,  corroborated other  part  of  her  FIR  saying that

accused  persons  started  constructing  house  and  when  she  raised

objection they assaulted her causing injury on her head and then she

went to hospital. Medical Report as Ext.3 shows that PW9 examined

PW1 on date of occurrence at 6 pm and found laceration over left ear

and  swelling  and  tenderness  over  right  frontal  region  whereby  the

injuries  were  found  to  be  simple  and caused by  blunt  object.  PW2

independent witness supported PW1 in this respect as he deposed that

when he was going towards market accused persons forcefully wanted

to construct house and assaulted PW1 and PW7. Ld. Defense Counsel

here argued that PW2 named only one accused but that does not affect

evidence of PW2 as this PW stated that he knows the accused persons

and that they which includes all accused persons assaulted PW1. Ld.
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Defense Counsel further argued that when possession of PW1 is not

established over place of occurrence then she had no right to raise

objection  but  this  submission  in  my  view  does  not  hold  good  for

assaulting an unarmed single lady who raised only verbal objection, as

nothing otherwise reflected, will  certainly attract penal liability.   The

evidence of PW1 in this respect, corroborated by Medical evidence and

evidence of PW2 remained intact and unshaken by defense and hence,

accused persons assaulting PW1, causing her simple injuries by blunt

object is found well established.  

As regards the other alleged victims, it is found that though PW1

in her FIR stated that when she raised objection to the construction of

house  on  her  land  by  accused  persons  then  they  assaulted  her

whereby her husband PW7 and other i.e. PW5 and PW6 arrived there

and  they  were  also  assaulted  but  quite  surprisingly  PW1  in  her

evidence did not say anything about other alleged victims. She simply

stated about assault upon her and that she went to hospital despite

medical report showing that she and her husband PW7 were examined

on same day at same hospital, which raises doubt. Further the alleged

occurrence took place on 09.05.16 whereby FIR shows PW5 and PW6

also as victims but PW5 deposed that nothing happened to him and

PW6 deposed that he only heard about the occurrence but surprisingly

medical report shows that these PW5 and PW6 were found with injuries

when examined on next day of alleged occurrence. First question that

arise  is  why  if  PW5  and  PW6  sustained  injuries,  they  were  not

examined on same day of  occurrence with PW1 and PW7; and next

question is that how PW5 and PW6 were detected with injuries when

they did not say so in their evidence. Further PW3 and PW4 does not

lend support to Prosecution as their evidence appears to be hearsay for

these  PWs  nowhere  said  that  they  were  at  or  near  the  place  of

occurrence or that they saw the occurrence. Accordingly other alleged

victims reaching the place of occurrence and then they being assaulted

by accused persons, appears doubtful.

8. Accordingly in view of above discussion I am of the opinion that

Prosecution  has  failed  to  prove  charge  u/s  447/34  IPC  against  the
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accused  persons  beyond  reasonable  doubt  and  hence  the  accused

persons are acquitted of above charge. But Prosecution has been to

prove  charges  u/s  323/34 IPC  against  the  accused  persons  beyond

reasonable doubt only with respect to  victim Smti  Radhika Das and

hence  accused  persons  are  held  guilty  u/s  323/34  IPC.  However

considering the nature of  offence and also of  the fact  that a single

unarmed lady  was  victimised,  I  am not  inclined  to  grant  benefit  of

Probation of Offenders Act.

Keeping in view the nature of injuries sustained, each accused is

convicted with fine of Rs.500/- u/s 323/34 IPC i/d SI of 5 days. Fine if

realised shall be paid to the victim Smti Radhika Das as compensation. 

Given under my hand and seal of this Court on this the 14th day of

February, 2020.

                                                                            (Smti. Juma Sinha)

                                                                             Addl. C.J.M, Dhubri
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APPENDIX

Prosecution Witnesses:-

PW1:- Smti Radhika Das.

PW2:- Sri Pabitra Ray.

PW3:- Sri Anup Barman.

PW4:- Sri Dulal Barman.

PW5:- Sri Bikash Das.

PW6:- Sri Arjun Das.

PW7:- Sri Manik Das.

PW8:- Sri Kishor Choudhury.

PW9:- Dr. Abdul Kalam Azad.

PW10:- Dr. Sandip Kr. Mondal.

Prosecution Exhibits:-

Ext.1:- Ejahar

Ext.2:- Charge-sheet,

Ext.3:- Injury Report,

Ext.4:- Injury Report,

Defence Witnesses & Exhibits:-

Nil.      

                                  

(Smti. Juma Sinha)

                                                                                   Addl. C.J.M, Dhubri.
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